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Discretionary powers can be challenged on such grounds as excess Chalfenge to
or irregularity, but there are a few where the language of the statute exercise of
seems to confer an absolute discretion on the administrator. Under
the British Nationality Act, 1948, the Home Secretary may grant a
certificate of naSiufisation'ib an alien who satisfies certain conditions.
Even if those conditions are satisfied, his discretion is absolute and
against his refusal there can be no appeal to a court of law.1 During
the Second World War power was given to the Home Secretary by a
defence regulation 2 to detain anyone whom he had reasonable cause
to believe came within one of the specified categories which included
persons of hostile origin, or association. In Liversidge v. Anderson*
[1942] A.C. 206 3 the plaintiff who had been detained under the
regulation brought an action against the Home Secretary for false
imprisonment. It was held by the House of Lords, Lord Atkin dis-
senting, that the court could not enquire into the grounds for the
belief which led to the making of the detention order; the matter
was one for executive discretion. In regard to a political and not
triable issue an objective test of reasonableness could not be applied,
but only a subjective test The statement of his belief by the Home
Secretary was accepted as conclusive. Lord Wright, however, ap-
peared to accept the view expressed in an earlier case by Tucker, J.
(as he then was), that the applicant for a writ of habeas corpus was
entitled to challenge the bona fides of the Home Secretary by affirma-
tive evidence: Stuart^. Anderson and Morrison, [1941] 2 All E.R.
665. Perhaps this case may be regarded as an example of a discre-
tion theoretically open to question but in practice absolute. The
Home Secretary must have reasonable cause to believe, but the court
cannot go behind his statement that he had such reasonable cause
to believe. In every case the degree of discretion conferred by a
statute or regulation must be determined by reference to the statute
or regulation in question. In Nakkuda AH v. Jayarcttne, [1951] A.C.
66; K. & L. 378, the Judicial ^Committee held that there was no
general principle that a court could not examine whether reasonable
grounds in fact existed and not merely in the mind of the official con-
cerned. It is simply a question of the width of the discretion; all can
be challenged for excess.
The exercise of most discretionary powers may be questioned in the
courts. This does not mean that the courts can review the exercise of
discretion and substitute their own decision for that of the body or
person to whom a discretion has been entrusted: Associated Pro-
vincial Picture Houses Ltd. v. Wednesbury Corporation, [1948] 1 K.B,
"*   x British Nationality Act, 1948, s. 10 CO and Second Schedule.
2 Defence Regulation 18B; see Part VHL, Chap. 2.
8 For full discussion of this and other Regulation 18B cases, see Part VIE.,
Chap. 29post, and K. & L. 262.